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SUPERIOR COURT
CIVIL ACTION
DOCKET NO, CV-00-

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE,

)
)
)

Plaintiff
v.
JEFF FOURNIER, RICHARD V. SLABACK
and BIGSMART.COM, LLC.,
Defendants

)
)
)
)
)
)
)
)

COMPLAINT
(Injunctive R elief Requested)

INTRODUCTION
1.

The Plaintiff, State of Maine, brings this action by and through the Attorney

General pursuant to 17 M.R.S.A. § 2305 and 5 M.R.S.A. § 209 to enjoin the Defendants, Jeff
Fournier, Richard V. Slaback and Bigsmart.com, (collectively "Defendants") from operating a
pyramid club in the State of Maine and from engaging in misleading and deceptive practices in
connection with the sale of Internet malls in violation of the Unfair Trade Practices Act, 5
M.R.S.A. § 207. The State also seeks restitution for consumers and civil penalties for intentional
. violations of the Unfair Trade Practices Act.
PARTIES
2.

Plaintiff, State of Maine, is a sovereign state and brings this action by and through

its Attorney General pursuant to 5 M.R.S.A. §§ 191 and 209 and the powers vested in him by
common law.
3.
Maine 04074.

The Defendant, Jeff Fournier, resides at 154 Pleasant Hill Road, Scarborough,

4.

The Defendant, Richard V. Slaback, of 3165 South Alma School Road, Suite 29,

Chandler, Arizona 05248, is the President and CEO o f Bigsmart.com.
5.

Bigsmart.com, LLC is a Nevada limited liability company, incorporated on

December 15,1999, with a business location at 3305 Spring Mountain Road, #60, Las Vegas,
Nevada 89102. Bigsmart.com does not have a place o f business in Maine and is not registered as
a foreign corporation doing business in Maine with the Maine Secretary o f State’s office.
JURISDICTION
6.

This Court has jurisdiction over this action pursuant to 4 M .R.S.A. § 105 and 5

M.R.S.A. § 209.
STATUTORY BACKGROUND
7.

Pursuant to 17 M.R.S.A. § 2305, the organization o f any multi-level

distributorship, or pyramid club is declared to be a lottery and constitutes an unfair trade practice
in violation of 5 M.R.S.A.§207. A lottery is any plan where fees contributed by new recruits are
paid to other members o f the plan who have themselves been required to pay for the right to
receive such sums; and which includes a provision for plan membership to grow through a chain
process whereby members secure new recruits, thereby advancing up the pyramid structure to a
position where such members in turn receive money from others. A lottery does not include
plans where payments are based exclusively on sales of goods or services to persons who are not
participants in the plan and who are not purchasing in order to participate in the plan.
8.

Pursuant to 5 M.R.S.A. § 207, unfair and deceptive practices in trade or

commerce are unlawful.
9.

Pursuant to 5 M.R.S.A. § 209, whenever the Attorney General has reason to

believe that any person is using or is about to use any method, act or practice declared by § 207
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to be unlawful» and that proceedings would be in the public interest, he may bring an action in
the name of the State against such person to restrain by temporary or permanent injunction the
use o f such method, act or practice and the Court may make such other orders or judgments as
may be necessary to restore to any person who has suffered any ascertainable loss by reason o f
the use o f such unlawful method, act or practice, any money or property which may have been
acquired by means o f such method, act or practice.
10,

Pursuant to 13-A M.R.S.A. §§ 1201-1217, foreign corporations must apply to the

Secretary of State for authority to do business in the State of Maine, and the Attorney General
may bring an action to restrain a foreign corporation from doing business in this State without
authority.
11.

Pursuant to 32 M.R.S. A. §§ 4681-4690, a transient seller o f consumer

merchandise means any person who engages in the business o f selling merchandise to consumers
by means of personal contact or telephone contact, whether or not the seller is present in the state
at the time o f the contact or the time of the sale, and who does not have, for the purposes o f
carrying on such business, any permanent place of business within the state. Transient sellers o f
consumer merchandise are required to register with the Department of Professional and Financial
Regulation and to make a security deposit of $10,000 or o f a sum equal to the anticipated yearly
gross revenues in the state, whichever is less, with the Department o f Professional and Financial
Regulation for the protection of consumers. Violations o f the Transient Sales Act are violations
of the Unfair Trade Practices Act, 5 M.R.S. A. § 207. See 32 M.R.S. A. § 4688(2),
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FACTS
Pyramid Analysis
12.

A multi-level marketing system is a way o f distributing products or services in

which an individual earns income not only from his or her own sales to the public but also from
the retail sales made by the persons the individual recruited to join the system.
13.

Multi-level marketing programs succeed by making money from product sales,

not from fees contributed by new recruits.
14.

A "pyramid1' scheme offers the right to receive rewards unrelated to the sale o f

products to ultimate users in return for recruiting other participants into a product sales program.

Webster v. Omnitntion , 79 F. 3d 776, 781 (9th Cir 1996).
15.

Under federal law, in distinguishing between a pyramid scheme and a legitimate

multi-level marketing program, the critical issue is whether rewards paid in connection with
recruitment are tied to, or are derived from, the sales of goods and services to the general public.

In re Koscot Interplanetary Inc., 86 FTC 1106, 1181 (1975) a jfd mem sub nom Turner v. FTC ,
580 F. 2d 701 (D.C. Cir. 1978); Webster v, Omnitntion, 79 F. 3d 776 (9th Cir.1996); U.S. Gold

Unlimited. Inc. 177 F. 3d 472 (6th Cir. 1999).
16.

Maine is one of several states where in order to qualify as a legitimate multi-level

marketing system, the enterprise must show that compensation to members is based solely or
exclusively on sales of products rather than on recruiting. 17 M.R.S.A § 2305.
17.

In the Bigsmart.com scheme, current participants’ earnings are derived

exclusively or primarily from recruitment.
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Hiiismait.com Background
18.

Bigsmart.com, LLC has an address at 3305 Spring Mountain Road #60, Las

Vegas, Nevada. Richard V. Staback, an Arizona resident, is the President and CEO. Jeff Fournier
is a resident of Scarborough, Maine who promotes the sale of Bigsmart malls in Maine at
informational meetings held at hotels and restaurants throughout the state.
19.

Bigsmart.com offers, at the company Internet site www.Bigsmart.com and

through company sponsored promotional meetings conducted by Slaback and Fournier and held
throughout Maine, the opportunity to become a mall owner for $249.99.
20.

According to Bigsmart.com literature, for $9.95 a consumer can become an

Independent Representative and earn commissions without becoming a mall owner.
21.

Also according to Bigsmart.com literature, when an Independent Representative

sells a Bigsmart.com mall package, he earns $25 even if he did not purchase a mall himself.
22.

According to Bigsmart.com literature, Bigsmart.com sells malls to consumers

who pay the required fee to Bigsmart.com and establishes a personal website duplicating the
Bigsmart Internet mall site, incorporating the participant's selected name in the Internet address
(viz, http:/ [selected/name/of mallj.bigsmart.com).
23.

Bigsmart.com’s literature does not tie the bonus paid for selling a mall to retail

sales to customers of goods and services through the Internet mall, and thus Bigsmart.com is
providing compensation to participants in return for inducing other persons to become
participants.
24.

Upon information and belief, current participants have made their earnings

primarily or exclusively from bonuses earned from the sale of malls. Bigsmart.com pays a
commission to each member who sponsors or recruits new members to purchase malls.
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25.

Bigsmart.com does not make payments based exclusively on sales o f goods or

services.
26.

Bigs mart.corn's literature states that in addition to the sale o f a full priced Internet

mall to other distributors, mall owners and Independent Representatives earn commissions for
purchases o f product made through their mall site. The commissions are earned allegedly based
on preexisting contracts between Bigsmart.com and various retail sellers or service providers.
Bigsmart.com Customer Service-Frequently Asked Questions
27.

Defendants have made misrepresentations with respect to the preexisting

contracts with retailers. For example, Bigsmart.com told Maine residents that it had a contract
with L.L. Bean. L.L. Bean denies ever having such a contract.
28.

Defendants misrepresent the earnings potential o f Bigsmart.com and also

misrepresent statistical information at its website and promotional meetings.

COUNTI
(Violation of the Unfair Trade Practices Act - Unlawful Pyramid)
29.

Plaintiff repeats and realleges the preceding paragraphs o f this Complaint.

30.

The Defendants’ practice of selling consumers website malls and paying them

commissions to sell additional website malls to additional consumers is an unlawful pyramid, in
violation of 17 M.R.S.A.§ 2305.
31.

The Defendants’ practice constitutes an intentional violation o f the Unfair Trade

Practices Act, 5 M.R.S.A. § 207.

COUNT II
(Violation of Unfair Trade Practices Act - Deceptive Conduct)
32.

The Plaintiff repeats and realleges the preceding paragraphs o f this Complaint.
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33.

The Defendants misrepresented to participants in Bigsmart.com the existence of

certain contracts with retail sellers of products, the earnings potential of Bigsmart.com
participants and statistical.information.
34.

The Defendants’ conduct as described in this Count, constitutes deceptive acts or

practices and intentional violations of 5 M.R.S.A. § 207.

COUNT HI
(Failure to Register as Foreign Corporation Doing Business in Maine)
35.

Thé Plaintiff repeats and realleges the preceding paragraphs o f this Complaint.

36.

The Defendant, Bigsmart.com, is a Nevada limited liability company doing

business in Maine. The Defendant, Bigsmart.com, is not authorized as a foreign corporation to
do business in this State by the Secretary of State’s office.
37.

Bigsmart.com’s conduct, as described in this Count, violates 32 M.R.S.A. §§

4681-4690.

COUNT IV
(Failure to Register as Transient Seller)
38.

The Defendant, Bigsmart.com, does business in Maine but does not have

permanent place o f business in this State, as defined in 32 M.R.S.A. § 4681.
39.

Bigsmart.com holds sales seminars in Maine in hotels and restaurants.

40.

Although Bigsmart.com does not have a place o f business in Maine, it has not

registered with the Department of Professional and Financial Regulation as a transient seller, as
required by 32 M.R.S.A. § 4682.
41.

The Defendant’s conduct, as described in this Count, violates the Unfair Trade

Practices Act, 5 M.R.S.A. § 207, and 32 M.R.S.A. § 4688(2).
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RELIEF REQUESTED
Plaintiff requests the following relief:
1.

Declare that the conduct of Jeff Fournier, Rich Slaback and Bigsmart.com, LLC,

as described in this Complaint, violates 17 M.R.S.A. § 2305 and the Maine Unfair Trade
Practices Act, 5 M.R.S.A. § 207.
2.

Declare Jeff Fournier, Rich Slaback and Bigsmart.com, LLC have made

misleading and deceptive statements to consumers, in violation of the Maine Unfair Trade
Practices Act, 5 M.R.S.A. § 207.
3.

Declare that Bigsmart.com, LLC is a foreign corporation doing business in Maine

and is not authorized to do so by the Secretary o f State’s office, in violation of 13-A M.R.S.A. §

1201.
4.

Declare that Bigsmart.com, LLC is conducting business in Maine without a

permanent place of business and has not registered as a transient seller with the Department of
Professional and Financial Regulation, in violation o f the Transient Sales Act, 32 M.R.S.A, §
4682, and the Unfair Trade Practices Act, 5 M.R.S.A. § 207.
5.

Pursuant to 5 M.R.S.A. § 209, permanently enjoin Bigsmart.com, its agents,

servants, employees and those persons acting in concert or participation with Bigsmart.com who
receive actual notice o f the injunction from selling Bigsmart.com websites or malls to Maine
residents, or doing business of any kind in this State.
6.

Pursuant to 5 M.R.S.A. § 209, permanently enjoin Defendant Richard V. Slaback,

his agents, servants, employees and those persons acting in concert or participation with him who
receive actual notice of the injunction from engaging in sales or market o f multi-level business
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plans and sales of pyramid investments in Maine or engaging in unfair or deceptive business
practices in Maine in violation of 5 M.R.S.A. § 207.
7.

Pursuant to 5 M.R.S.A. § 209, permanently enjoin Defendant Jeff Fournier, his

agents, servants, employees and those persons acting in concert or participation with him who
receive actual notice o f the injunction from engaging in sales or market o f multi-level business
plans and sales o f pyramid investments in Maine or engaging in unfair or deceptive business
practices in Maine in violation of 5 M.R.S.A. § 207.
8.

Order the Defendants to provide notice o f the injunction to all Maine residents

who own Bigsmart.com malls.
9.

Order the Defendants to submit to the Department o f the Attorney General and

this Court an accounting of all monies that it has received from Maine residents from January 1,
2000 to the present, including the name and address of the customer and the amount o f each
purchase.
10.

Pursuant to 5 M.R.S.A. § 209, order the Defendants to pay restitution to Maine

residents injured by their unlawful practices.
11.

Pursuant to 5 M.R.S.A. § 209, order the Defendants to pay the Department o f the

Attorney General a civil penalty of up to $10,000 for each intentional violation of the Unfair
Trade Practices Act.
12.

Pursuant to 5 M.R.S.A. § 209, order the Defendants to pay the Department o f the

Attorney General the cost of suit, including its attorney’s fees.
13.

Order such other and further relief as may be necessary to remedy the effects of

the Defendants’ unfair and deceptive practices.
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Respectfully submitted,
ANDREW KETTERER
Attorney General

Dated: April

C A

. 2000

LINDA J. CONTI -jM&ne Bar No. 3638
Assistant Attorney General
State House Station 6
Augusta, Maine 04333
Tel. (207) 626-8800
Attorneys for the State o f Maine

to

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE,
Plaintiff
V.

BIGSMART.COM, LUC et al,
Defendants

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-00-82

)
)
)
)
)
)
)
)
)

CONSENT DECREE AND ORDER
*

w'

ï i:

Nsnoy A. Desjardin

MAY 1 5 2000
Clerk of Courts
Kennebec County

Plaintiff State of Maine having filed a Complaint against Defendants Bigsmart.com, LLC
and Richard V. Slaback and the parties having consented to the entry of this Consent Decree and
Order, for purposes of settlement only, without this Decree constituting evidence against or
admission by any party as to any issue of fact or law other than as to jurisdiction and without
trial of any issue of fact or law, NOW THEREFORE, upon consent of the parties hereto, IT IS
HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:
I. JU R ISD IC T IO N

1.

This Court has jurisdiction over the Plaintiff and Defendants Bigsmart.com, LLC

and Richard V. Slaback and the subject matter of this action. The Complaint states a claim for
relief under 17 M.R.S.A. § 2305 (Multilevel distributorship, pyramid club), 5 M.R.S.A. § 207
(Unfair Trade Practices Act), 13-A M.R.S.A. §§ 1201-1207 (Maine Business Corporation Act)
and 32 M.R.S.A. §§ 4681-4690 (Transient Sales Act).

II. DEFINITIONS

2.1

Whenever used in this Consent Decree and Order, the terms “multilevef

distributorship” and “pyramid club” shall have the meanings ascribed to them by 17 M.R.S.A. §
2305.
2.2

Whenever used in this Consent Decree and Order the phrase "retail sales of

goods and services" shall exclude the sale of internet m^lls.
III. IN JU N C T IO N

3.

Defendant Bigsmart.com, LLC, and all its agents, subsidiaries, assigns or any

persons acting for Bigsmart.com or under its control are permanently enjoined from engaging in
any of the following acts or practices:
(a)

organizing or operating within the State of Maine or marketing to Maine

residents any lottery as defined in 17 M.R.S.A. § 2305.
(b)

collecting fees, dues or anything of value from any Maine resident for

membership in any Bigsmart.com multi-level program, or for the purchase or sale of, or the right
to operate a so-called "internet mall," unless any subsequent payments or commissions to be
received by the Maine resident are based exclusively on retail sales of goods or services.
(c)

paying commissions or making payments of any kind to any person for the

recruitment into any Bigsmart.com multi- level program of any Maine resident.
(d)

falsely claiming or misrepresenting, by means of any medium accessible

to Maine residents, that any retailer has entered into a contract to provide discounts or
commissions to or through Bigsmart.com, or exaggerating the level of such discounts or
commissions.
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f

(e)

representing that this Consent Decree implies or suggests that the State of

Maine has in any way approved or endorsed Bigsmart.com’s multi -level program, or other
business practices of Bigsmart.com in any way.
(f)

conducting any business whatever in the State of Maine or with or

involving Maine residents in any way unless and until Bigsmart.com shall have applied to the
Secretary of State for authority to do business in the Statp of Maine pursuant to 13-A M.R.S.A.
§§ 1201 - 1217, and obtained such authority; and unless and until Bigsmart.com shall have
registered with the Department of Professional and Financial Regulation and complied in all
respects with the Transient Sales Act, 32 M.R.S.A. §§ 4681 through 4690. Nothing is this
subparagraph precludes Bigsmart.com from applying for a waiver pursuant to 32 M.R.S.A. §
4685-A. Bigsmart.com will notify all Maine residents who participate in its multi-level program
that they may have to register under the Transient Sales Act. This subparagraph is effective
fourteen business days from the entry of this consent decree and order.
4.

Bigsmart.com LLC shall provide the State of Maine with a full accounting,

detailing all payments received from, or made to Maine residents since the inception of
Bigsmart.corn’s multi-level program. This accounting shall be provided to the Department of the
Attorney General within two weeks of the effective date of this Consent Decree.
5.

Within one month of the effective date of this Consent Decree, Bigsmart.com

shall agree to repurchase the internet malls of all Maine residents who purchased internet malls
from Bigsmart.com. For every Maine resident identified in the accounting provided pursuant to
the preceding paragraph Bigsmart.com shall repurchase malls by paying an amount equal to the
total of all payments made to Bigsmart.com by such Maine resident, less the amount of any
payments made by Bigsmart.com to such Maine resident. Within six weeks of the effective date
of this Consent Decree, Bigsmart.com shall provide a sworn and notarized statement to the
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Department of the Attorney General, providing a list of all refunds issued pursuant to this
paragraph, showing in each case the amount of the refund and how it was made (by check or
credit card refund), together with a copy of each check or credit card refund slip and the name
and address of the recipient in each case. Notwithstanding the foregoing, if any Maine resident
expresses an intent to retain any internet mall previously purchased from Bigsmart.com, the
refund may include a deduction of $99.95 for each such jnall.
Bigsmart.com shall provide notice to each Maine resident who owns a Bigsmart.com
mall at the time of the effective date of this Consent Decree and Order regarding this refund offer
in the form set forth in Exhibit A to this Consent Decree and Order.
IV. CIVIL PE N A L T IE S

6.

The Defendants Bigsmart.com and Richard V. Slaback are ordered to pay the

State of Maine Department of Attorney General, pursuant to 5 M.R.S.A. § 209, civil penalties in
the amount of $40,000.
V. A T T O R N E Y S FEES A N D COSTS

7.

The Defendants shall pay to the Attorney General, pursuant to 5 M.R.S.A. § 209,

its costs of bringing this lawsuit including attorneys fees of $5,375.
VI. R ETEN TIO N O F JU R ISD IC TIO N

8.

Jurisdiction is retained by this Court for the purpose of enabling any of the parties

to this Consent Decree and Order to apply to the Court at any time for further order and
directions as may be necessary or appropriate for the construction, enforcement or execution of
this Consent Decree and Order. Each and every violation of this Consent Decree and Order shall
be treated as a separate contempt thereof.
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VII. EFFECTIVE DATE

9.

This Order shall be effective immediately upon entry.

ANDREW KETTERER
Attorney General

Dated:
LINDA J. CONTI - Me. Bar No. 3638
Assistant Attorney General
6 State House Station
Augusta, Maine 04333
Tel. (207) 626-8800
Attorneys for the State of Maine

Dated:

^ " IT- QQ
SETH W. BREWSTER- Me. Bar No. 3741
Verrill & Dana, LLP
One Portland Square
P.O. Box 586
Portland, Maine 04112-0586
Tel. (207) 774-4000

Attorney for Defendants,
Richard V. Slaback and Bigsmart.com, LLC
The undersigned acknowledges that he is principal in Bigsmart.com, LLC and by his signature
hereon acknowledges that he is bound by the provisions provided in Part DI herein.

Dated:

2-0Û Ô
President and CEO ofBigsmart.com, LLC
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Dated:
JUSTICE, SUPERIOR COUT

A
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V

EXHIBIT A

Each Maine resident that owns a Bigsmart.com mall at the time of the effective date of
this Order shall received a notice containing the following statement:
The State of Maine and Bigsmart.com have entered into a Consent Decree
and Order resolving their disputes. That Consent Decree is available at
_______________ Bigsmart.com will np longer pay commissions for
mall sales or hosting services. Commissions will be paid solely on retail
sales of products sold through Bigsmart.com’s main mall. Any Maine
resident that purchased any Bigsmart web mall is entitled to a refund of
the purchase price paid for any such mall, less any monies paid by
Bigsmart.com to that Maine resident. Any Maine resident expressing an
intent to retain any internet mall previously purchased may so indicate, in
which case the refund issued will include a deduction of an annual
hosting/ maintenance fee of $99.95 for any such mall.

STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-00-82

STATE OF MAINE,

)
)
)
)
)
)
)

Plaintiff
v.

BIGSMART.COM, LLC et al,

CONSENT DECREE AND ORDER
* FOR DEFENDANT
JEM-' FOURTH EIj% n r ; t , . _ 0

^

Defendants

Msney A. DoSjardin

MAY 1 5 2000
Clerk of Courts
Kennebec County

Plaintiff State of Maine having filed a Complaint against Defendant Jeff Fournier and the
parties having consented to the entry of this Consent Decree and Order, for purposes of
settlement only, without this Decree constituting evidence against or admission by any party as
to any issue of fact or law other than as to jurisdiction and without trial of any issue of fact or
law, NOW THEREFORE, upon consent of the parties hereto, IT IS HEREBY ORDERED,
ADJUDGED AND DECREED AS FOLLOWS:
I. JU R ISD IC TIO N

1.

This Court has jurisdiction over the Plaintiff and Defendant Jeff Fournier and the

subject matter of this action. The Complaint states a claim for relief against Defendant Fournier
under 17 M.R.S.A. § 2305 (Multilevel distributorship, pyramid club) and 5 M.R.S.A. § 207
(Unfair Trade Practices Act).

II. DEFINITIONS

2.1

Whenever used in this Consent Decree and Order, the terms “multilevel

distributorship” and “pyramid club” shall have the meanings ascribed to them by 17 M.R.S.A. §
2305.
2.2

Whenever used in this Consent Decree and Order the phrase "retail sales of goods

and services" excludes the sale of internet malls.

A

III. INJUNCTION

3.

Defendant Jeff Fournier, and his agents, subsidiaries, assigns, employees and

those persons in active concert or participation with him who receive actual notice of this
consent decree and order are permanently enjoined from engaging in any of the following acts or
practices:
(a)

organizing, operating or participating in within the State of Maine or

marketing to Maine residents any lottery as defined in 17 M.R.S.A. § 2305.
(b)

falsely claiming or misrepresenting, by means of any medium accessible

to Maine residents, that any retailer has entered into a contract to provide discounts or
commissions to or through Bigsmart.com, or exaggerating the level of such discounts or
commissions.
(c)

representing that this Consent Decree implies or suggests that the State of

Maine has in any way approved or endorsed Bigsmart.com's .multi-level program or other
business practices ofBigsmart.com in any way.
(d)

conducting any business whatever in the State of Maine or with or

involving Maine residents on behalf ofBigsmart.com unless and until Bigsmart.com shall have
applied to the Secretary of State for authority to do business in the State of Maine pursuant to 13A M.R.S.A. §§ 1201 - 1217, and obtained such authority; and unless and until Bigsmart.com
2

shall have registered with the Department of Professional and Financial Regulation and complied
in all respects with the Transient Sales Act, 32 M.R.S.A. §§ 4681 through 4690. Nothing is this
subparagraph precludes Bigsmart.com from applying for a waiver pursuant to 32 M.R.S.A. §
4685-A. This subparagraph is effective fourteen business days after the entry of this Consent
Decree and Order.
IV. CIVIL PEN A LTIES

4.

The Defendant Jeff Fournier is ordered to pay the State of Maine Department of

Attorney General, pursuant to 5 M.R.S.A. § 209, civil penalties in the amount of $5,000.
V. RETENTION OF JU R ISD IC T IO N

5.

Jurisdiction is retained by this Court for the purpose of enabling any of the parties

to this Consent Decree and Order to apply to the Court at any time for further order and
directions as may be necessary or appropriate for the construction, enforcement or execution of
this Consent Decree and Order. Each and every violation of this Consent Decree and Order shall
be treated as a separate contempt thereof.
VI. EFFECTIVE D ATE

6.

This Order shall be effective immediately upon entry.
ANDREW KETTERER
Attorney General

i

Dated:
IT

LINDA J. CONTI -(lyfe. Bar No. 3638
Assistant Attorney General
6 State House Station
Augusta, Maine 04333
Tel. (207) 626-8800
Attorneys for the State of Maine

Vi-,

Dated;

/¿ —

g p o o
PETER DETROY - Me. Bar'No./f02
Norman, Hanson & DeTroy, LI
415 Congress Street
P.O. Box 4600
Portland, Maine 04112-4600
A
Attorney for Defendant,
Jeff Fournier

The undersigned acknowledges that by his signature hereon he is bound by the provisions
provided in Part HI herein.

Dated :

IÏ I & 1
JUSTICE, SUPERIOR COlfiRT
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-00-

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE,
Plaintiff
v.
JEFF FOURNIER, RICHARD V. SLABACK
and BIGSMART.COM, LLC.,
Defendants

)
)
)
)
)
)
)
)
)
)
)

MOTION FOR TEMPORARY
RESTRAINING ORDER AND
PRELIMINARY INJUNCTION

Pursuant to 5 M.R.S.A.§ 209, 13-A M.R.S.A.§§ 1201 through 1217 andM.R. Civ.P.
65(b), Plaintiff State o f Maine hereby moves for a temporary restraining order prohibiting the
Defendants, Jeff Fournier, Richard V. Slaback and Bigsmart.com, from selling malls or any
multi-level or pyramid type interest through the internet and at promotional meetings held in
Maine or from engaging in any electronic commerce with Maine residents.
WHEREFORE, for the reasons set forth in the Complaint, Memorandum of Law and
affidavits submitted in support of this Motion, the State requests that the Defendants be enjoined
from marketing Bigsmart.com or any multi-level or pyramid marketing scheme to Maine
residents. The State also requests that the Defendants be enjoined from engaging in electronic
business with Maine residents pending a hearing on a Preliminary Injunction.
Respectfully submitted,
ANDREW KETTERER
Attorney General

Dated: April 27, 2000
LINDA J. CONTI - Maine Bar No. 3638
Assistant Attorney General
State House Station 6
Augusta, Maine 04333
Tel. (207) 626-8800
Attorneys for the State o f Maine
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STATE O F MAINE
KENNEBEC, SS.

S U P E R IO R COURT
C IV IL ACTION
DO CKET NO. CV-00- $ 2 -

STATE O F MAINE,
Plaintiff
v.
JEFF FOURNIER, RICHARD V. SLABACK
and BIGSMART.COM , LLC.,
Defendants

)
)
)
)
)
)
)
)

O R D ER GRANTING
M O TIO N FO R SPECIAL
A P P O IN TM E N T TO SERVE
C O M PLA IN T AND SUMMONS
PU RSU A NT TO M.R.Civ.P. RULE
-'4(c)(2) W ITH INCORPORATED
M EM ORANDUM OF LAW

)
)
)

The State of Maine’s Motion to appoint a detective employed by the Attorney
General’s office to serve the Complaint and Summons on Defendant Jeff Fournier is
granted.

Dated:
Justice, Superior Court

STATE OF MAINE
KENNEBEC, SS.

SUPERIOR C O URT
CIVIL ACTION
DOCKET NO. CV-00-

STATE OF MAINE,
Plaintiff
v.
JEFF FOURNIER, RICHARD V. SLABACK
and BIGSMART.COM, LLC.,
Defendants

)
)
)
)
)
)
)
)

M OTION FOR SPECIAL
A PPO IN TM EN T TO SERVE
COM PLAINT AND SUM M ONS
PURSUANT TO M.R.Civ.P. RULE
4(c)(2) W ITH INCORPORATED
M EM ORANDUM O F LAW

)
)
)

NOW COMES the Plaintiff, the State of Maine, and moves this Court to specially
appoint an officer in the Attorney General’s Office to serve process, specifically the
Complaint and Summons, upon the Defendant, Jeff Fournier, in the above-captioned
matter. Plaintiff states that Defendant Fournier resides in Cumberland County. Detective
Jack Nichols of the Attorney General’s office works at the Portland Attorney General’s
office. Plaintiff further states in support of this Motion that this.special appointment of an
officer in the Attorney General’s Office will result in savings of travel fees and will permit
timely service of process on the Defendant. Under these circumstances, special
appointment “shall be made freely” pursuant to M.R.Civ.P. Rule 4(c)(2).
2 /7 *
Dated at Augusta, Maine, this____ day of April, 2000.

r — e& A \y I c M ,
LINDA J. CONTI £ M e . Bar No. 3638
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
Tel. (207) 626-8800
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO, CV-OO-

STATE OF MAINE
KENNEBEC, SS,

STATE OF MAINE,

)
)

Plaintiff

)

v.

)

)

JEFF FOURNIER, RICH SLAYBACK
and BIGSMART.COM, 3XC„

AFFIDAVIT OF
STEPHANIE HAMLIN

)
)
)
)

Defendants

)
)

Stephanie Hamlin, being duly sworn, deposes and states as follows:
1.

My name is Stephanie Hamlin and I am a resident o f Bangor, Maine, I make this

affidavit upon personal knowledge,
2.

On April 6 ,2 0 0 0 ,1 was sponsored to purchase three* malls through Bigsmart.com,

The application process was conducted online. I gave my name, address, phone number, email
address, and social security number.
3.

I did not have the money needed to purchase the malls and so the cost was

charged to the credit card of the woman who sponsored me.
4.

Having purchased three malls, I was required to name them all. I also was

required to “sponsor” two people for each mall that I purchased in order to start collecting money
from Bigsmart.com.
5.

On the morning of April 9 ,2 0 0 0 ,1 received information suggesting that

Bigsmart.com was not legitimate, as some stores in the mall had been contacted and, in fact, had
no affiliations with Bigsmart.com.
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Having received this information, I called Bigsm artcom ’s office (702) 920-8521

and I received an answering message.
7.

On April 1 0 ,2 0 0 0 ,1 again phoned the Bigsmait.com office and received the same

answering machine.
8.

On April 1 0 ,2 0 0 0 ,1 contacted L L. Bean and spoke with Ronda Harrington in

the E-Commerce department I told her that Bigsmart.com had represented that they had a
contract with L. L. Bean. Bigsmart.com lists L. L. Bean as one o f their top 80 stores, paying a
commission o f 7%.
9.

On April 11,2000, Ronda Harrington, o f L. L. Bean E-Commerce department,

informed me that she had checked into the matter and L. L. Bean does not and has never had a
relationship with Bigsmait.com.
10.

On April 11,2000, Jeff Fournier conducted a promotional session at the Holiday

Inn in Bangor, Maine for Bigsmart.com,
11.

Prior to the meeting I talked to Rich Slayback on Jeff Fournier's cell phone.

When I told Mr. Slayback what I had learned from L. L. Bean, he told me that I was
misinformed and that his lawyers were talking to L.L. Bean's lawyers and were working it out*
He said the reason why there was no contract with L.L, Bean was because L.L. Bean, Inc was
unable to track their internet sales on the computer. He also said that when L.L. Bean was able to
correct that problem, Bigsmart would decide whether to renew its contract with L L. Bean. Hie
also told me that I was not cut out for the business world.
12.

Bigsmart.com mall owners discouraged me from sharing what I had learned from

L. L. Bean with other Bigsmart.com investors and accused me of spreading panic.
13.

In addition to the Bigsmart.com website, there is a Bigsmart Office.com website.

To access the Bigsmart Office.com website, one must be a mall owner. I printed information
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from the Bigsmart Office.com website. A copy o f the information that I printed from that
website is attached hereto as Exhibit 1.
14.

1 was also given a videotape by the woman who sponsored me. The videotape

shows Jeff Fournier explaining the Bigamart.com business and is attached to ihis Affidavit as
Exhibit 2.

Subscribed and sworn to before me on

P/iabei J. Foster
Notary Public *Mains
My Or,emission Exp. Sept. 13,2004
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STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE,

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-00

)
)
)
)
)
)

Plaintiff
v.
JEFF FOURNIER, RICH SLAYBACK
and BIGSMART.COM, LLC.,
Defendants

AFFIDAVIT OF
JACK NICHOLS

)
)
)
)
)

Jack Nichols, being duly sworn, deposes and states as follows:
1.

I have been a detective since 1991 and have been employed with the Department

o f the Attorney General as a detective since 1996.
2.

On April 1 4 ,2 0 0 0 1 attended a Bigsmart.com presentation at the State Theater in

Portland, Maine. As this was an investigative assignment, I did not identify m yself as an
employee of this office. There were approximately 1,000 people in attendance.
3.

Based on my communications with people seated nearby, many of those in

attendance were already Bigsmart.com members. Others in attendance were there at the
invitation o f current members or “sponsors”.
4.

Although entry to the facility was not strictly controlled, attendees paid a $3.00

admittance fee to get in.
5.

While it had been my understanding ahead o f time that this was to be a recruiting

or training session, I believe it is more accurately described as a recruiting/testimonial
presentation. The featured speakers were Jeff Fournier (title unknown) and Richard Slayback,
self described CEO and President of Bigsmart.com.

6.

The presentation was scheduled to begin at 7:00 p.m, but did not get under way

until approximately 7:40 p.m. Jeff Fournier and Richard Slayback acted as the primary speakers
during the evening with intermittent and brief “testimonials” offered by a panel of five other
Bigsmart.com members. The panel members spoke briefly about their involvement in
Bigsmart.com, how it has changed their lives, and how it can change the lives o f the people in
the audience.
7.

Slayback said he has been in “network marketing” for 30 years. Slayback stated

Bigsmart.com has been in business for 60 days. Slayback said Bigsmart.com now has 700
companies online in their malls.
8.

According to Slayback, these companies include American Express, Kmart, and

Martha Stewart. Slayback emphasized that he wanted to build a different type o f network
marketing company, one o f “integrity”, Slayback said his goal was to get everyone involved and
form a company that was “product driven”.
9.

Slayback briefly described two methods o f earning income for Bigsmart

members. Through the purchase of merchandise at their “malls” members receive 30% o f the
commissions paid to Bigsmart.com. Bigsmart negotiates these “commissions” with the retailing
companies. Slayback said the first commission checks were due to be mailed out on Monday,
April 17,
10.

In addition to the “commissions”, mall owners earn “residual income” generated

by their sales of new malls to other people. Slayback said members have averaged earnings of
$311.62 per week since Bigsmart’s inception.
11.

Slayback said Bigsmart is geared toward people who are behind in their bills.

12.

Audience members were encouraged to build their “down lines”. Slayback

referred to these as “success lines”. These lines consist of new recruits brought in by current
2

members to buy more malls. Slayback and the panel members encouraged attendees to recruit
close friends and relatives* “people you can trust”.
13.

Slayback repeatedly informed attendees that there was no guarantee o f income or

success.
14.

Audience members were provided with a telephone number to learn of upcoming

meetings (883-1728).
15.

After the presentation I approached Jeff Fournier and received a business card

from him. Fournier’s business card identifies him as “PRES.” but does not show any affiliation
with Bigsmart.com.
16.

Audience members were informed that a training meeting would be held on the

morning o f Saturday* April 15 at Verilios. According to Fournier, this meeting was full (300
person capacity) and they could not get anyone else into the meeting.
17.

I contacted the Secretary o f State’s office in Nevada and learned that

Bigsmart.com, LLC is a Nevada corporation. Its Nevada resident agent is Corporation Trust
Company of Nevada* 6100 Neil Road #500, Reno, Nevada 89511.
18.

Also attached to this Affidavit is a Bigsmart.com application that was printed

from Bigsmart.com’s website.

Dated:

Subscribed and sworn to before me on the

day o f April 2000.
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-00-

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE,
Plaintiff
v.
JEFF FOURNIER, RICHARD V. SLABACK
and BIGSMART.COM, LLC.,
Defendants

)
)
)
)
)
)
)
)
)
)
)

MEMORANDUM OF LAW
IN SUPPORT OF MOTION
FOR TEMPORARY RESTRAINING
ORDER AND MOTION FOR
PRELIMINARY INJUNCTION

This action seeks a temporary restraining order and preliminary injunction to prevent the
Defendants, Jeff Fournier, Richard V. Slaback and Bigsmart.com, LLC (collectively
“Bigsmart.com”) from continuing to sell malls through their website and through promotional
meetings being held throughout the State o f Maine. The State o f Maine seeks this relief pursuant
to M.R. Civ. P. 65 and 5 M.R.S.A. § 209.
FACTUAL BACK GROUND
In April o f 2000, the Attorney General learned that a Maine resident had purchased a
website mall from Bigsmart.com LLC. See Affidavit o f Jack Nichols f 2 (hereinafter “Nichols
Affidavit”). The Attorney General also learned that Jeff Fournier, an individual living at 154
Pleasant Hill Road in Scarborough, Maine, was marketing and selling Bigsmart.com website malls
in Maine and that Richard V. Slaback, the President and CEO o f Bigsmart.com, was also
marketing and selling malls in Maine. Nichols Affidavit f f ; see also Affidavit o f Stephanie
Hamlin ^ 1 0 (hereinafter "Hamlin Affidavit").

The stated purpose o f Bigsmart.com was to invest in website malls that have contracts with
known retail sellers o f goods and services. Bigsmart claimed to have contracts with several well
known retailers, including L.L. Bean, Inc., to sell its pyramid club memberships. In fact, L.L.
Bean, Inc. has no contractual relationship with Bigsmart. Hamlin Affidavit fj[ 5-11 and L.L. Bean
Complaint, a copy o f which is attached hereto.
According to Bigsmart.com, when customers purchase goods and services from a mall
owner, Bigsmart.com pays a commission. To increase commissions mall owners need to sell malls
to others. Hamlin Affidavit |4 . Bigsmart.com pays mall owners a commission for each mall sold
sells to another irrespective of sales of goods or services at the mall. Nichols Affidavit f 10.
Hamlin Affidavit 1 4 .

ARGUMENT
The State of Maine has Satisfied the Standards for
Issuance of a Temporary Restraining Order
Four criteria ordinarily must be met in order to obtain preliminary injunctive relief. These
criteria are:
1.

Plaintiff will suffer irreparable harm if an injunction is not granted;

2.

Such irreparable harm outweighs any harm to the defendant;

3.

Plaintiff has a likelihood o f success on the merits; and

4.

The public interest is not adversely affected by the granting o f relief. Ingraham v.

University o f Maine at Qrono. 441 A.2d 691, 693 (Me. 1980). However, when the Attorney
General seeks an order to restrain continuing violations of the State statute, he need not establish
that the State will suffer irreparable harm if the injunction is not granted, or that the injury to the
plaintiff outweighs any harm to the defendant caused by the issuance of the injunction. See State

2

v. Sirois. 478 A.2d 1117, 1121-22 (Me. 1984); U.V. Industries. Inc, v. Posner, 466 F. Supp. 1251,
1255-56 (D.Me. 1979).
As the District Court explained in U.V. Industries:
The rationale for such an exception with respect to injunction suits,
which are ‘creatures of statute1, is that the party bringing the suit is
acting to vindicate the public interest.... As the Supreme Court
stated in Hecht v. Bowles. 321 U.S. 321, 331 (1944): ‘Standards of
the public interest no the requirement of private litigation, measure
the propriety and need for injunctive relief in these cases.’
466 F. Supp. at 1256. Accordingly, the State must only establish that it has a likelihood o f success
on the merits and that the public interest will not be adversely affected by the granting o f the relief
requested. The Complaint, Affidavits submitted in support of this Motion and this Memorandum
satisfy these two criteria.

The State of Maine has a Likelihood of Success on the Merits
The State alleges that the Defendants Jeff Fournier, Richard V. Slaback and Bigsmart.com,
LLC have violated 17 M.R.S.A. § 2305 and 5 M.R.S.A. § 207, by offering and selling pyramid
type investments to hundreds of Maine residents making misleading and deceptive statements in
connection with the sale of the investments. These facts are established in the affidavits o f Jack
Nichols and Stephanie Hamlin submitted in support of this Memorandum. Applying the Ingraham
test for a preliminary injunction, the State is clearly entitled to a temporary restraining order.
The State further alleges that Defendants Jeff Fournier, Richard V. Slaback and
Bigsmart.com, LLC have violated the Maine Business Corporation Act, 13-A M.R.S.A. § 1201,
because Bigsmart.com is a Nevada corporation which is not registered with the Maine Secretary of
State’s office as a foreign corporation doing business in Maine. See attached Certified Statement
from the Secretary o f State. Further, Fournier and Slaback hold sales and promotional meetings at
hotels and restaurants in Maine. Bigsmart.com does not have an office in Maine and is not
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registered as required by the Transient Sales Act, 32 M.R.S.A. §4682, The State will produce
witnesses or certified documents from the Secretary of State1s office and the Department of
Professional Regulation in support of these allegations at a hearing on the preliminary injunction.
T he Public Interest will not be A dversely A ffected by the
Granting o f the Requested R elief
The public interest will not be adversely affected by an order which restrains violations of
State statutes designed to protect the public. Indeed, the granting o f the relief requested is
necessary in order to promote and secure the public interest.
This C ourt Should Grant the State’s R equest for R elief in this Litigation
Once it is determined that the State is entitled to a temporary restraining order, the issue
remains as to the terms of that injunction. The State requests that all Defendants should be
immediately enjoined from selling Bigsmart.com internet malls and that the Defendants be
required to provide an accounting of what they have done with the money they have raised form
the sales of internet malls.

V

No Bond Should Be Required o f the State o f M aine
The Plaintiff in this action is the State of Maine. Accordingly, no bond should be required.
Moreover, the Defendants can suffer no legally cognizable damage from the issuance o f the
requested temporary restraining order.
No Ten Day Letter Should Be R equired
Prior to bringing a lawsuit to enforce the Unfair Trade Practices Act, the Attorney General
is required to give a defendant ten days notice of his intended action. 5 M.R.S.A.§ 209. However
the Attorney General may proceed without such notice upon a showing o f facts by affidavit of
immediate irreparable harm to the consumers of the State. The affidavits o f Jack Nichols and
Stephanie Hamlin demonstrate that large numbers of Maine residents are being sold interests in an
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illegal pyramid club. The State has an interest in stopping these illegal sales immediately. As in
the case o f all pyramids, after numerous sales are made, the pyramid inevitably collapses and
those at the bottom suffer significant losses. The monetary harm suffered by Maine citizens will
increase with each passing day, as will the uncertainty that effective relief can be obtained. In
these circumstances, this Court should waive the requirement of a ten-day letter and issue the
temporary restraining order.
CONCLUSION
The Plaintiff, based upon the Complaint and the Affidavits submitted in support o f this
Memorandum, has satisfied the applicable criteria for the issuance o f a temporary restraining
order. Accordingly, this Court should order the relief requested by the Plaintiffs.

Respectfully submitted,
ANDREW KETTERER
Attorney General

Dated: April 27, 2000
Assistant Attorney General
State House Station 6
Augusta, Maine 04333-0006
Tel. (207) 626-8800
Attorneys for the State of Maine
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